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TIIK FARMERS LOAN & TJxUST COMPANY

IN THE UNITED STATES CIRCUIT COURT
OF APPEALS,

FOR THE NINTH CIRCUIT.

The Farmers' Loan & Trust CoMrANv,

Appellant^

vs.

Peter G. Longworth, I^Iichael Raskey r No. 2SS.

AND Annie Raskey, his wife, and
Richard A. Bellinger,

Appellees.

Come now the appellees herein and respectfully move
the conrt that tlie appeal herein be dismissed, and as-

sign as grounds of such dismissal the following:

I St. That the record on appeal in this cause has not

been properly certified to this court and there is no evi-

dence before this court that a complete record on appeal

has been brought up, or one comprehending all records

necessary to the hearing of the appeal.

2nd. That the order from which appellant has ap-

pealed, to-wit: the order of December iSth, 1S95, is not

appealable because not a final order.

3rd. For the reason that it appears by the record in

this court that two other parties, to-wit: Andrew F.

Burleigh, Receiver, and the Northern Pacific Railroad

Company, both of whom were defendants below and the

former of whom was included in the order appealed
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from, have not been joined in tliis appeal or severed

from it by summons and severance, or have had an\-

notice whatever by citation, or otherwise, of the appeal

herein.

4tli. That other defendants, parties to the record

and interested in the cause, have never been served or

notified of the appeal or made parties thereto.

I.

Examining the foregoing grounds in turn, we find

the clerk's certificate in this case to be (Transcript, p.

48) /'that the foregoing * * * pages area full, true and

correct transcript of the record on appeal." We do not

believe that so meagre a certificate has ever before been

accepted. It does not at all comply with the require-

ments of Rule 14 of this court (Subdivision 3). The

word complcle has been necessary to a clerk's certificate

on appeal for the greater part of a century under the

appellate provisions of the United States Courts.

Kccne vs. IVJiilakcr, /j Pclcrs, 439-

Redfield vs. Parks, 130 U. S., 623.

If to the words full, true and correct the clerk had

added "of all the papers on file," or " of all proceedings

in said cause," there might be something to stand upon.

What the clerk has to send up by statute, and the

rule adds more, is defined in vSection 750 of the Revised

Statutes, where his duties as to making up final record

for the purposes of the lower court are defined. In sec-

tion 69S, his duties as to this final record and other

records when the cause is appealed are laid down, and

in the latter section he is directed to send up along with
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other things such papers " as ma}' be necessary on the

hearing of the appeal." The clerk in this instance has

not certified either that he has sent up a complete record

of anything or that it is a copy of all the proceedings in

the cause as required by Rule 14, or that it compre-

hends everything necessary to the hearing of the appeal^

and we believe that even if the words used b}- the clerk

in this instance were so far improved that the word

coinplcte should be substituted for the less comprehen-

sive word correct^ it would not be sufficient, and that in

addition to the words " full, true and complete," a ceiti-

ficate should contain "of all the papers, etc.," or *' of

all proceedings," or " of all the record necessar\' to the

hearing of the appeal," and we do not think a case

can be cited in which a certificate has been accepted

without these words.

II.

The original order in this case was made on the i6th

day of August, 1S94 (Transcript, p. 5). This order re-

quired the railroad company's receiver to make pa3'ment

of the claims in cash or certificates within thirt}^ days.

Subsequently the complainant's solicitors asked leave

to show cause \\\\y this order should be set aside, and

this leave was granted them. The matter then hung on

until the iStli da}- of December, 1895, '\'hen their

motion to vacate the original order of iVugust 16, 1S94,

was denied (Transcript, p. 12).

Under this state of facts vre believe the final order in

the case to hav^e been the original one. Tlie motion to

vacate that order would indeed suspend the running of

the appeal period, and until it was disposed of the ap-
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pe?J time would not count against complainants or

others, but when it was disposed, of the thing to com-

plain of and appeal from was the order originalh' en-

tered, whereas, in this case the appeal is from the order

of December, 1895 (Transcript, pp. 31 and 46).

An appeal will not lie from a refusal to open a decree.

McMicken vs. Perin^ 8 Howard^ s^l-

Stcines vs. Franklin Co., 14 Wallace, iS-

Wyle vs. Co.ve, 14 Howard, i.

Brackett vs. Brackett, 2 Howard, 238.

Andrews vs. Thmn, 72 Fed., 2go.

Bondholders, etc. vs. Toledo, etc., R. R., 62 Fed., 166.

It may possibly be contended that because the court

made a slight modification of the original order when it

denied the motion to vacate (Transcript, pp. 12 and 13)

that it in effect made a new order which is the final one

here. We do not think, however, that this can possibly

be contended. The changes, it will be noticed, simply

are that instead of paying interest on the petitioner's

claim, as provided for in the original order, the receiver

shall not pay interest, and that instead of depositing re-

ceiver's certificates, as the original order provided, he

shall pay the petitioners in cash. The former of these

modifications is so manifestly in the interest of the

parties now appealing that it could hardly be said that

they had anything in that that they could complain of

or that it constituted a new order to their prejudice. As

to the latter modification, that changing by certificates

to payment in cash, it cannot be clear in what way com-

plainants are prejudiced by that either, and indeed, re-

garding the receiver as an officer of the court, these
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modifications are nothing nioie than snpplementaiy

orders, which the court, it seems to us, would have had

the power to make c.v parte. The original order of

August 1 6, 1S94, disposed of the whole question as to

the liability in point of law and the mere manner in

which the receiver should make the payment seems so

unimportant a part of the order that we do not think

the supplementary instructions of the judge in this

respect could constitute a new judgment, order or decree.

It is apparent from the record that the order which

alone could aggrieve the appellant, and which was the

order ordering the payment to these appellees of the

money due upon their judgments, was made and en-

tered August 16, 1894. The attempted appeal in this

case is taken January 20, 1S96, more than one year and

five months expiring ; in other words, taken a year after

the time had expired for the allowance of the appeal.

Clearly there is no law for this and the appeal should

be dismissed.

It will not suffice to say that appellant was not a

party to the petition
;

it was not called on in anywise

to be. It only related to the railroad, to the receiver.

It concerned but the receiver. It was an order made
by the court in the management of the property in the

hands of the court through the receiver. If any out-

side person is aggrieved he could come in and make
such known by proper proceeding. That the appellant

subsequent!}- came in by a motion seeking to have the

order set aside did not affect its right to come in at the

same time it made such motion and avail itself of the

privilege of appealing, and" obtain the permission to
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intervene for Uie purpose of appealing, and if it had

any rights or concern in the matter, its right would

have been to appeal within the proper time if the re-

ceiver did not so desire. The appellant did not come

in the cause on the i6th day of September, 1894, a

month later than the date of the order, asking for time

in order to show that the order was not properly made,

and obtained until October 3rd, 1894, to make an order

to vacate, and on November 16, 1S94, made the order to

vacate.

(See Record, pages 5, 6, 7, 8 and 10.)

True in all these intermittent periods had the appel-

lant any rights its rights would have been to appeal

from the order, as it could but stand in the place of the

receiver. It has not done so until eighteen months

after the order which ic complained of. Surely this will

not do, for it is without the meaning of the law
;

it is

contrary to the limitations of the statute.

The appeal cannot be sustained and must be dismissed

for the reasons :

I St. That it is not taken in time, to-wit, within six

months from the final order or decision in the cause.

2d. Nor within one year from the date of the decision

giving a right or asserting a privilege to any party in

the cause.

From the points heretofore made it is clear that the

decision refusing to vacate the order, which decision was

made on the iSth of December, 1895, is not the final

order in the cause, and is not the order which gave the

plaintiffs their rights as against the receiver or the ap-

pellant, and therefore is not the proper one to have ap-
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pealed from, and is not therefore an appealable order or

decision. And for these reasons it is apparent that tlie

appeal shonld be dismissed.

III.

And now npon this point, No. 3, we insist that this

appeal, irrespective of all other qnestions, mnst at once

be dismissed, and an order affirming the decision of the

lower conrt mnst follow as of course.

This appeal shonld be dismissed because it is heed-

lessly taken, it is carelessly taken— taken without re-

gard to the rights of the appellees or of the persons in-

terested in the cause or of the parties to the record.

That is to sa}-,

(i) Parties interested in the judgment are not noti-

fied of the appeal

;

(2) Parties to the record are not made parties to the

appeal

;

(3) Parties against whom the judgment is made are

not made parties to the appeal.

(4) Parties who have a right to be heard as to the

affirmance or reversal of the decision are not made
parties to the record.

(5) ^^ citation is served upon all the parties to the

record.

(6) No citation is served or notice given to parties

who are interested in the decision, and against whom
the decision is made to operate.

(7) There has been no severance as to the appellant.



vs. PETER G. LONGWORTH, ET AL. J

(8) There lias been no refusal in behalf of the other

parties to the record to appeal.

(9) There has been no order allowing the appellant

to appeal alone, for any cause shown on the record or

at all.

(10) Seven parties appear as necessary parties in

order for the adjudication and the older to be executed,

only three of them, to-wit : the beneficiaries under the

judgments, are at all even notified of the appeal. The

remaining four are at liberty the one after the other to

maintain separate appeals against these appellees if the

present course adopted by the appellant can within any

form of reason or precedent be allowed.

It is to be observed on the record that the order com-

plained of is made in the title of a cause as follows

:

The Farmers' Loan and Trust Company vs. The North-

ern Pacific Railroad Company et al.

(See Transcript, pages 5 and 6.)

That the motion of appellant for order extending the

time for further objections on its pait was in the same

cause, to-wit : The Farmers' Loan and Trust Company

vs. The Northern Pacific Railroad Company ei al.

(Pages 6 and 7 of Transcript.)

Also the order extending the time at the appellant's

instance is in the cause of The Farmer's Loan and

Trust Company vs. The Northern Pacific Railroad

Company et al.

(Pages 9 and 10 of Transcript.)

Also the order calling the same up was in the same

cause. And it will be further observed that the order
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denyiiig the motion to vacate wac/{^ on the iSlh day of
December, /Spj, is likewise in the cause of the Fanners'

Loan and Trust Company vs. The Northern Pacific

Railroad Company and others.

It is now apparent to the court that the et ah., to wit,

the others, were some other defendants in the cause who
were parties to all the motions and all the proceedings,

parties to the order granting the receivers certificates,

and parties to the order refusing to vacate the same
;
yet,

The}- are not named;

The\' are not served;

They are not even present before the court that the

court may see who they are, the nature of their interest

or what attitude they occupy to either the claimants or

the appellees.

This appeal cannot be sustained as long as such de-

fendants are upon the record in the name of ''and

others,'^ without their personnel being disclosed, their

attitude disclosed, their relation shown, and an order

and notice ser\^ed upon them duly in the cause bringing

them before the court.

This has so freely been asserted by the highest courts

of the country, and so frequently, that no more than a

reference to the doctrine is needed at this time, which

we also assume to offer the court, and the law determin-

ing the motion on this one division of this ground alone

is as follows:

The Supreme Court, by Chief Justice Alarshall, first

announced the principle which has governed the court

to this dav.



vs. PETER G. LONGWORTH, ET AL. 11

"The present writ of error is brought by Mary De-

iieale ' and others,' as plaintiffs ; but who the others are

cannot be known by the court, for their names are not

given in the writ of error, as they ought to be. Mary

Deneale cannot alone maintain a writ of error on this

judgment; but all the parties must he joined to give a

proper judgment on the case. The present writ of error

must therefore be dismissed for irregularity."

Deneale vs. Stump/ Executors, 8 Peters, 52^.

The principle of this case was thereafter affirmed by

the court. Chief Justice Taney delivering the opinion,

Heirs of Wilson vs. Ins. Co., 12 Peters, 140, 141.

" The counsel for the defendant in error has moved

to dismiss this case ; ist, because no persons are named

as plaintiffs in the writ of error, but they are described

generally in the writ as ' The heirs of Nicholas Wilson';

2d, If this general description is sufficient, yet it ap-

pears by petition for the writ, which is referred to in the

appeal bond, that the widow did not join in the appli-

cation for the writ of error ; and as the judgment against

the defendants was a joint one, they must all join in a

writ of error, unless there is a summons and severance."

" We think the writ of error must be dismissed on

both grounds, and that the points raised have already

been decided by the court. In the case of Deneale vs.

Stunipf, 8 Peters, 526, the writ of error issued in the

name of ' Mary Deneale, the executrix of George

Deneale and others.' It was dismissed on the motion of

the defendants in error, and the court said, ' the present

writ of error is brought by Mary Deneale and others as
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plaintiffs, but who the others are cannot be known by
the court, for their names are not given in the writ of

error as they ought to be. IVIary Deneale cannot alone

maintain a writ of error on this judgment ; but all the

parties must bejoined and their names setforth^ in order

that the court may proceed to give a proper judgment in

the case? In the case now before the court the name of

no one of the parties is set forth in the writ of error

;

and, according to the rule laid down in the case referred

to, this writ of error cannot be maintained."

"In both of the cases referred to it appears that the

motions to dismiss were not made at the first term, or

at the time of appearance in the court ; but each of the

cases had been pending here two years before the mo-
tion was made. The rule of this court therefore is, that

where there is a substantial defect in the appeal, or writ

of error, the objection may be taken at any time before

judgment, on the ground that the case is not legally be-

fore us, and that we have no jurisdiction to try it. It

follows, that the writ of error in the case under consid-

eration must be dismissed'"

Wilson vs. Ins. Co.^ 12 Peters^ 141.

The Supreme Court has decided that this principle

applicable to writ or error, is also applicable to appeals

in equity.

Chief Justice Marshall, for the court saying

:

"A motion is now made to dismiss this appeal, be-

cause the decree being joint, all the parties ought to

join in the appeal.

"Upon principle it would seem reasonable that the

whole cause ought to be brought before the court, and
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that all the parties who are united iu interest ought to

unite in the appeal. We have found no precedent, in

chancery proceedings, for the government in this case.

But in the case of Williams vs. The Bank of the United

States, II Wheat., 414, which was a writ of error sued

out by one defendant to a joint judgment against three,

the writ was dismissed, the court being of the opinion

that it had issued irregularly, and that all the defend-

ants ought to have joined in it.

"By the Judicial Act of 17S9, decrees in chancery

pronounced in the Circuit Court could be brought before

this court only by writ of error. The appeal was given

by the act of 1803. The act declares, ' that such appeal

shall be subject to the rules, regulations and restrictions

as are prescribed by law in cases of writs of error.

" Previous to the passage of this act, the decree under

consideration could have been brought into this court

only by writ of error, in which all the defendants must

have joined. The language of the act which gives the

appeal appears to us to require that it shall be prose-

cuted by the same parties who would have been neces-

sary in the writ of error. We think also that the same

principle would have been applicable from the general

usage of chancery, to make one final decree binding on

all parties united in interest.

" The appeal must be dismissed, having been brought

up irregularly."

Owings vs. Kincaiuwji^ 7 Pete^s^ 402.

The settled practice of the court is stated and again

announced by Judge Miller (speaking for the court):

" But many cases have been dismissed by this court,
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because the writ of error described either jDlaiiitiff or

defendant as 'A. B. and others,' or 'A. B. 6c Co.,' or

other paitnership st3de, or as ' Heirs to C. D.,' and such

other descriptions as did not give the names of all other

persons who were supposed to be brought before the

court b}^ the writ. Of late 3'ears these cases have sim-

ply been dismissed upon the authority of previously

adjudged cases, without giving other reasons for so

doing."

Mussina vs Cava30s ^ 6 Wall.
^
^61.

And reviewing the cases and their ra/io?iale, he con-

tinues :

" Early in the history of the court it was ruled that

unless all the parties in the court below, to a joint judg-

ment or decree, were made parties in this court by the

writ of error or b}- the appeal, the cause would not be

entertained. This was first held as to judgment at

law, in the case of Williams vs. Bank of United States,

and to decrees in chancery, in the case of Owings vs.

Kiucannon. At the next term of the court after this

last decision, we have the first of the class of cases to

which we have alluded. It is the case of Deneale vs.

Stumpf 's Executors. The writ described the plaintiffs

in error as ' Alary Deneale and others,' and the reasons

given for dismissing it are two : ist, that all the parties

against whom the judgment was rendered mustJoin in

the writ, which is not done by naming some of them
merely as 'others;' and, 2nd, that the 7iamcs should be

set forth that this court might render the proper judg-

ment in the case. The opinions in the three cases last

cited were delivered by C. J. Marshall."
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"The next of this class of cases is that of Wilson's

Heirs vs. The Insurance Company, in which the court

holds, that a writ in the name of the the ' Heirs of Nicliolas

Wilson' must be dismissed. The court simply saj'S

that this is done on the authority of Owings vs. Kin-

cannon, and of Deneale vs. Stumpf's Executors. The

subseauent cases are all based on the authority of these

decisions. In all of them it appeared by the writ that

there were parties to the judgment below not personally

named in the writ."

Mussina vs. Cavazos^ 6 Wall.., 362.

See also

Miller vs. McKenzie^ 10 IVall., 3^2.

Smith vs. Clark, 12 How., 327.

Smyth vs. Stracier, 12 How., 21.

Protector, 12 Wall., joo.

In this last case the words " and others " were held

of themselves to disqualify the appeal ;
and that the

persons for whom these words stood should be named

and brought before the court and their interest dis-

closed, and that the failure so to do was of itself enough

to give the court no jurisdiction of the appeal, and that

such a point could be raised at any time previous to the

final judgment in the appellate court and would be

availing.

Now, as to the second subdivision of this motion, we

must respectfully insist that there can be no answer nor

avoidance of the conclusion that for the reasons here

and now stated this appeal must be dismissed.

Upon a reference to the record it is apparent that the

Northern Pacific Railroad Company was the defendant
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against which the order was made ; that H. C. Rouse,

H. C. Payne and T. F. Oakes were receivers of the said

road against whom the order was made to operate.

(Transcript, pages 2, 16.)

And also that A. F. Burleigh was the receiver sub-

sequentl}^ representing all the other receivers and being

the direct party against whom the order was enforce-

able, and he is a party to the judgment and to all orders

made in the cause, and against whom an appeal was

sought by the appellant.

(See Transcript, page 31.)

Errors were assigned against said Burleigh and the

said receivers.

(Transcript, page 33.)

The supersedeas bonds were made to run in the cause

against the Northern Pacific Railroad Company and

Andrew F. Burleigh, receiver.

(Transcript, pages 37, 39, 43.)

And the title of the citation and of the clerk's certifi-

cate was against the Northern Pacific Railroad Com-
pany and Andrew F. Burleigh.

(Transcript, pages 46 and 48.)

And most convincing appears that the opinions of the

court upon which errors are assigned are rendered in the

cause of the No.theni Pacific Railroad Company and

Andrew F. Burleigh as defendants, and the certificate

to the opinion is in the same cause with the same de-

fendants.

Yet and notwithstanding,

{(i) No citation is served on the Northern Pacific

Railroad Company.
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(b) No citation is served on Andrew F. Burleigli the

receiver.

{c) No notice given to the Northern Pacific Rail-

road Company.

{d) No notice given to the receiver.

(<?) No request to the Northern Pacific Railroad

Conapany to appeal.

(/) No request to the receiver to appeal.

[g) No refusal by the -.Northern Pacific Railroad

Company.

{h) No refusal by the receiver.

Agam^ there is no severance, or order of severance

alloiving cojuplainant to appeal alone^ or exempting the

co7nplainant in anyivise from bringing before the court

by dne service allpersons interested directly in the order

appealedfro7n

.

In so far as this court is concerned, it may be, as ap-

pears from the record, that neither the Northern Pacific

Railroad Company nor Andrew F. Burleigh the receiver

has up to this moment the slightest knowledge that a

case in which they were defendants and against whom

the direct decision was made has been appealed.

Surely this course cannot be tolerated.

Shall these appellees, when this court has determined

the present appeal, be subjected to aiother appeal by

the receiver who shall say that he represents the cred-

itors, has a right to be heard, and insists that no prefer-

ence should be allowed to any person, or that it should

be allowed ? And then

When this is determined shall the Northern Pacific

Railroad Company then be heard as to its appeal that
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it lias a right to liave these claims paid in a certain

way, and not to be charged against its general indebted-

ness ? That it has a right to insist that it has an eqnity

discretion, and a right that these be charged against the

mortgagee taking possession of the property, as is true

of one of the doctrines ;
and when its appeal is disposed

of shall these appellees be again subjected to another

appeal by the Seattle, Lake Shore & Eastern Railway

Compau}^, against which the judgment of Raskey was

duly entered, it being one of the owners of part of the

line used at the time Raskey was injured, and which

compau}^ appears to be interested in the litigation, and

a part originally of the order,

(See Transcript, page i.)

and which appears and contends in the case by its

counsel ?

(See Transcript, page 2.)

Or, presenting before the court the situation of but

the Northern Pacific Railroad Compan}^ and Andrew F.

Burleigh, can there be an}^ doubt but what these two

defendants should have been brought before the court

in this appeal, and their rights or their contentious, in

so far as these appellees are concerned, be at once dis-

posed of, that these appellees be not further subjected

to the uncertaint}'' as to whether their rights are adjudi-

cated finally, or whether the}^ are to be harassed with

repeated appeals by these other two necessary defend-

ants in the cause, and who are parties directl}^ to the

decree, and against whom the joint order is made? We
most respectfully insist that the true doctrine of the

law upon this question which justifies us in insisting
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that this appeal be dismissed can be stated as the uni-

form practice, and as is set forth in the following cases

as stated by them. We refer

First: "This cause came on to be heard on the

transcript of the record from the District Court of the

United States for the District of Texas, and it appear-

ing to the court here, upon the motion of Messrs. Hall

& Robinson, of counsel for the appellees, that the de-

cree of the said District Court in this cause is a joint

decree against several co-defendants, and that Patrick C.

Shannon alone has appealed therefrom, without any

su7nmo7is and severancefrom the rest of his co-defendants^

it is the opinion of this court that the case is improperly

brought here. On consideration whereof, it is now here

ordered, adjudged and decreed by this court, that the

appeal be, and the same is, hereby dismissed with costs."

Shannon vs. Cava^os^ i^i U. S., LXXI {Appendix)

.

In 1892 the Supreme Court took special care to re-

examine the practice and state the rule and reason of

it, and said

:

" Undoubtedly the general rule is that all the parties

defendant, where the decree is a joint one, must join in

the appeal. Owings vs. Kincannon, 7 Pet., 399 ; Mus-

ina vs. Cavazos, 6 Wall., 355."

Hardee vs. Wilson., 146 U. S., 180.

And at page 181, of Hardee vs. Wilson, the Supreme

Court says:

"In the case of Masterson vs. Herndon, 10 Wall.,

416, it was held that ' It is the established doctrine of

this court that in cases at law, where judgment is joint,
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all parties against whom it is rendered must join in the

writ of error; and in chancery cascs^ all the parties

against whom ajoitit decree is rendered must join in the

appeal^ or they will be dismissed. There are two reasons

for this: i. That the successful party may be at lib

-

ert}'- to proceed in the enforcement of his judgment or

decree against the parties who do not desire to have it

reviewed. 2. That the appellate tribunal shall not be

required to decide a seco?id or third tiine the same ques.

tion on the same record.- In the case of Wilson vs.

Bank of United States, 11 Wheat., 414, the court says

that where one of the parties refuses to join in a writ of

error, it is worthy of consideration whether the other

may not have remedy by summons and severance ; and

in the case of Todd vs. Damel, 16 Pet., 521, it is said

distinctly that such is the pro]:>er course. This

remedy is one which has fallen into disuse in modern

practice, and is unfamiliar to the profession ; but it was,

as we find from an examination of the books, allowed

generally when more than one person was interested

jointly in the cause of action or other proceeding, and

one of them refused to participate in the legal assertion

of the joint rights involved in the matter. In such

case the other party issued a writ of summons b}' which

the one who refused to proceed was brought before the

court, and if he still refused, an order or judgment of

severance was made b}' the court, whereb}^ the party

who wished to do so could sue alone. One of the effects

of this judgment was to bar the part}' who refused to

proceed from prosecuting the same right in another

action, as the defendant could not be harassed b}^ two

separate actions on a joint obligation, or on account of
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the same cause of action, it being joint in its nature.

This remedy was applied to cases of writs of error when

one of the plaintiffs refused to join in assigning errors,

and in principle it is no doubt as applicable where there

is a refusal to join in obtaining a writ of error or in an

appeal. The appellant in this case seems to Jiave

been eonscious that something of the kind was nec-

essary^ for it is alleged in his petition to the Circuit

Court for an appeal that Maverick (the co-defendant),

refused to prosecute the appeal with him. We do not

attach importance to the technical mode of proceeding

called summons and severance. We should have held

this appeal good if it had appeared in an^^ way b}' the

record that Maverick had been notified in lariting to

appear^ and that he had failed to appear^ or, if appearing

had refused to join. But the mere allegation of his

refusal in the petition of the appellant does not prove

this. We think thete should be a written notice and due

severance^ or the record should show his c^ppearance and

refusal^ and that the court on that ground granted an

appeal to the party who prayedfor it^ as to his own inter-

est. Such a proceeding would remove the objections

made in permitting one to appeal without joining the

other, that is, would enable the court below to execute

its decree so far as it could be executed on the party

who refused to join, and it would estop that party from

bringing another appeal for the same matter. The lat-

ter point is one to which the court has alwa3'S attached

much importance, and it has strictl}^ adhered to the rule

under which this case must be dismissed, and also to

the general proposition that no decree can be appealed

from, which is not nnal in the sense of disposing of the

whole matter in controversy, so far as it has been possi-
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ble to adhere to it without hazarding the substantial

rights of the parties interested."

In the case of Downing vs. McCartne}^^ reported in

the Appendix to 131 U. S., at page 98, where the decree

below was joint against three complainants, and only

one appealed, and there was nothing in the record show-

ing that the other complainants had notice of this ap-

peal, or that they refused to join in it, the appeal was

therefore dismissed. Mason vs. United States, 136 U.

S., 581, was a case where a postmaster and the sureties

on his official bond being sued jointly for a breach of

the bond, he and a part of the sureties appealed and de-

fended. The suit was abated as to two of the sureties

who had died, and the other sureties made default, and

judgment of default was entered against them. On the

trial a verdict was rendered for the plaintiff, whereupon

judgment was entered against the principal and all

the sureties for the amount of the verdict. The sureties

who appeared sued out a writ of error to this judgment,

without joining the principal or the sureties who had

made default. The plaintiff in error moved to amend

the writ of error by adding the omitted parties as plain-

tiffs in error, or for a severance of the parties, and it was

held that the motion must be denied and the writ of

error dismissed. In Ferbelman vs. Packard, 108 U. S.,

14, a writ of error was sued out by one of two or more

joint defendants, without a summons and severance, or

equivalent proceedings, and was therefore dismissed.

The state of facts shown by the record brings the

present case within the scope of the cases above cited,

and it follows that the appeal must be dismissed.

Hardee vs. Wilson^ 1^6 U. S., iSi-i8^.
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The court had again, in 1893, occasion to enforce the

rule in the two following cases

:

"It is quite clear that Inglehart's heirs could not ap-

peal alone, v/ithout joining the other defendants as ap-

pellants, or showing a valid excuse for not joining them.

"This could only be shown by a summons and sev-

erance, or by some equivalent proceeding, such as a re-

quest to the other defendants and their refusal to join

in the appeal, or at least a notice to them to appear and

their failure to do so, and this must be evident npon the

record of the court appealed from, in order to enable

the part}^ prevailing in that court to enforce his decree

against those who do not wish to have it reviewed, and

to prevent him and the appellate court from being vexed

by successive appeals in the same matter. Owings vs.

Kincannon, 7 Pet., 399; Todd vs. Daniel, 16 Pet., 521,

523 ;
Masterson vs. Herndon, 10 Wall., 416; Hardee vs.

Wilson, 146 U. S., 179.

"Appeal dismissed."

Inglehari vs. Stansbury^ i^i U. S., 7.?, /j.

A case which seems parallel upon all its phases and

conditions, and its procedure and its record to the case

at bar, and in which the conclusion is reached which we

insists is the inevitable one here, is

David vs. Mercantile Trust Co., 1^2 U. S., 6p^.

The opinion is by Mr. Justice Brewer, and the facts are

stated in the opinion. We copiously quote from it as

follows

:

"As a preliminary matter, the standing of the appel-

lants in this court is challenged. In the court below
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he was not a part}- to the record, either plaintiff or

defendant ; was neitlier substituted for either ; filed no

bill, cross-bill or answer; but was simply permitted to

intervene with liberty to be heard upon any and all

proceedings for the protection of his interests as bond-

holder and stockholder. Assuming, under the author-

ity of Williams vs. Alorgan, iii U. S., 684, 689, 4 Sup.

Ct., 638, that this gave him a right of appeal from any

decision of the circuit court affecting his interests, it did

not change the ordinar}'- rules respecting appeals, one

of which is that all the parties to the record, who appear

to have any interest in the order or ruling challenged,

must be given an opportunity to be heard on such

appeal. The rule and the reason therefor are fully

stated in jMasterson vs. Herndon, 10 Wall., 416, and re-

stated in Hardee vs. Wilson, 146 U. S., 179, 181, 13 Sup.

Ct., 39, and need not, therefore, be again repeated.

See also Inglehart vs. Stansbury, 151 U. S., 68; 14 Sup.

Ct., 237.
'•' ''^' ''' Again, not onl}^ is the purchaser

interested, but also the mortgagor. He may be satisfied

with the sale which was made— he may believe that at

no other sale would it be possible to realize so much in

satisfaction of his indebtedness. At any rate, the set-

ing aside of the sale, and the ordering of another, may
affect, prejudicially or beneficially, his interests, and be-

cause of that he has a right to be heard upon the ques-

tion of setting it aside. Now, the only party respond-

ent to this appeal is the trustee. It is the only party

named as obligee in the cost bond. The citation, in

terms, runs to it, only; and there is no pretense that

the mortgagor of the other defendants, or the purchasers

at the sale, have ever been brought into this court to re-
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spond to this appeal. Manifestl}', it would be the gross-

est injustice to attempt to determine the question of the

validit}' of this sale in the absence of these so vitally

interested parties.

Neither does the appeal from the decree stand in an}-

better condition. In a decree for the foreclosure of a

mortgage, the two parties principall}- and primarily in-

terested are the mortgagee and the mortgagor. No

third party should be permitted to disturb such a de-

cree, unless and until both mortgagee and mortgagor

are given an opportunity to be heard. The mortgagor

may be unwilling that the decree should be set aside, not-

withstanding irregularities in prior proceedings, for fear

that on a subsequent hearing a larger sum may be de-

creed against him. It is not necessary in any given

case, to determine that his interests would or would not

be promoted by the setting aside of the decree. It is

enough that in the matter he has a direct interest, and

because of this interest common justice requires that no

chancre shall be made in the terms of that decree, noro

shall it be set aside, without giving him a chance to be

heard in its defense. Ordinarily^ it 7nay be presumed

that all the parties to the record are interested^ and so it

is often said that all such parties must be joined as ap-

pellants or appellees^ plaintiffs in error or defendants in

error; but it is unnecessary to 7'est this case upon the

merefact that the mortgagor was a party to the record^

the only defendant in the first instance. It was not only

such a party ^ but is also one directly and vitally interested

in the question zuhether the decree offoreclosure and sale

shall stand, and yet it is not before us. The trustee is

the only obligee named in the appeal bond, and v%-hile
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the citation on its face runs to all the parties to the

record, it "«-as not seized on the mortgagor, the

Kanawa &: Ohio Railway Company; and that com-

pany has never been brought into this court and never

entered an appearance here. This is fatal to the appeal.

* * * So that neither in fact nor in law was he rep-

resenting the corporation mortgagor in this litigation ;

and as that mortgagor was interested in and affected b}-

the decree of foreclosure and sale, it should have been

made a party to this appeal, and brought into this court,

and because of the failure so to do the appeal cannot be

maintained. For the reasons above given both appeals

are dismissed."

Later the question came before the court again in

Sipperlcy zs. Smith, /jj U. S., S6-^j

and the court referring to its pre\-ious rulings disposes

of the question in the syllabus^ as appears in the 15th

Supreme Court Reporter, page 15, as follows:

"An appeal from a judgment affirming a decree

against defendants and inter\'enors was taken b}- certain

of the intervenors. No application for summons and

severance as to an inter\enor not appealing, or anj*

equivalent therefor, nor an\- order permitting severance,

appeared in the record ; and no application was made

for the issue of citation to defendants or leave to perfect

the appeal as to them, and neither the\' nor such inter-

venors appeared. Held, that the appeal should be dis-

missed- Masterson vs. Hemdon, 10 Wall., 416; Hardee

vs. Wilson, 146 U. S., 179, 13 Sup. Cl, 39; Inglehart

vs. Stansburj-, 151 U. S., 68, 14 Sup. Ct., 237; and



vs. PETER G. LONGWORTH, ET AL. 27

Davis vs. Trust Co., 152 U. S., 590, 14 Sup. Ct., 693,

followed."

And followiug this decision in

Beardsley vs. Arkansas Ry Co.^ ij Supreme Court

Reporter, j86,

the last expression of the court is found, in which the

opinion of the court b}- the Chief Justice is as follows

:

"This appeal was perfected as to the Arkansas &
Louisiana Railway Company only by the giving of

bond as required by statute (Rev, St., Sees. 1000, 1012);

and while the omission of the bond does not necessarily

avoid an appeal, if otherwise properly taken, and in

proper cases this court may permit the bond to be sup-

plied, no application for such relief has been made in

this case, nor could it properly be accorded after the

lapse of nearly four years since the decree. The ap-

peal might, therefore, well be dismissed, because inef-

fectual as to the complainant, Paul F. Beardsley.

" But this must be the result on another ground. To

the decree Paul F. Beardsley was party complainant,

and John D. Beardsley, the St. Louis, Iron Mountain &
Southern Railway Company, Jay Gould, and the Arkan-

sas & Louisiana Railway Company were parties de-

fendant.

"It is settled for reasons too obvious to need repeti-

tion, that in equity cases all parties against whom a

joint decree is rendered must join in an appeal, if any

be taken ; but this appeal was taken by John D. Beards-

ley alone, and there is nothing in the record to show

that his co-defendants were applied to and refused to ap-
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peal, nor was aii}' order entered by the court, on notice,

granting a separate appeal to John D. Beardsley in re-

spect of his own interest. The appeal cannot be sus-

tained. Hardee vs. Wilson, 146 U. S., 179; 13 Sup.

Ct., 39; Davis vs. Trust Co., 152 U. S., 590; 14 Sup.

Ct., 693. Appeal dismissed."

For the reasons herein stated we respectfully submit

that this appeal must be dismissed, and move the court

that an order so dismissing the appeal be at once made,

for tlie reasons herein stated.

Most respectfully submitted,

JAMES HAMILTON LEWIS,
Solicitor for the Appellees.

STRATTON, LEWIS & OILMAN and

FREDERICK BAUSMAN,
Of Counsel.
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A D D K IN D A.

AMENDMENT ATTEMPTED TO SUPPLY
RECORD.

It has come to our attention while this brief was in

course of print that the appellant, assuming to remedy

in part what is the apparent flagrant fatality in the case,

as shown by the transcript, has obtained from one of the

defendants, Andrew F. Burleigh, through someone rep-

renting him, some written consent that the appeal be

had as it is. The nature of this we cannot ascertain,

because it is not in the transcript ; but we have to say

—

It should not be considered nor regarded for any pur-

pose.

It is five months after the taking of the appeal.

(Transcript, page 31.)

It is five months after the date of the citation issued

in the appeal.

(See Transcript, page 46.)

It is four months after the appellees have appeared in

the cause, and the same has been on file and in the Cir-

cuit Court of Appeals.

Such is not within the transcript and protected with

the certificate of the clerk, and as a part of the complete

record; therefore, such could not be heeded for any

purpose.

And even if all these objections were not well taken,
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such could not be heeded for ///<? cour/ zs without juris-

diction of the appeal and was at the time of such atteinpt

at aniendjnent or supplying the record.

For want of proper service of the appeal and proper

severance, and for want of the adjudicated judgment of

the lower court adjudicating such severance, this court

was without jurisdiction. No amendment at this time

of any form or shape, even of all the parties, could aid

the cause. We respectfully submit that the law tersely

stated upon such positions is that which has been

affirmed as such doctrines b}' the Supreme Court of the

United States

:

{a) kwy summons or judgment of severance must be

had in the circuit court from which the appeal is taken.

Todd vs. Daniel^ ^i U. S. (16 Peters)^ 521.

{b) Any severance^ therefore^ must be had before the

return day of the citation^ and the writ of error.

Bacon Abr.^ 268.

Blunt vs. Snedston^ Cro.Jac, i ij.

{c) The defects of parties plaintiff or defendant in

error cannot be cured by an amendment.

Thompson vs. Crocker., i Salk.^ </p.

Walter vs. Stokoe^ i Ld. Rayjn.^ 7/.

The Protector^ 11 Wall.., 82.

Whatever privilege of amendment section 1005 of the

Revised Statutes of the United States would permit, it

has never been held to permit anything more than the

amendment of form.

Here the defect is that all the defendants do not join
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in the appeal, nor are they served, nor all of them cited,

nor does there appear to be any severance. To ground

an amendment here would be in violation ofse;t::!i :::>

of the Re\-ised Statutes.

It has therefore been express!)- held bj- this Court

that the omission or defect of the parties plaintiflf or de-

fendant in error is not and cannot be amended nor sup-

plied after the time of the citation and after the cause

has been appealed, as such must have existed and the

severance must have been adjudicated previous to the

issuance of the citation, in order that it may be ascer-

tained who are to be cited.

Esit's vs. Trabue^ 128 U. 5"., 22^.

Exparte Sawyer ^ 21 Wall.^ 2jj.

(d) Therefore, it is held that where there is this sub-

stantial defect in the record which cannot be amended

in this Court, //lis Cattrt has nojurisdiction.

Wilson vs. Life Insurance COy 12 Peters^ 140.

It will then of its own motion dismiss the case with-

out awaiting the action of anj' party, and will do this at

any time before judgment.

Hilton vs. Dickinson^ 108 U. S.j i6j.

For the court again asserts that a// the parties against

whom ajudgment is entered mustjoin in a writ oferror,

or there must be a proper summons and severance.

Williams vs. Bank of U. 5., 24 C. S.; 11 Wheat.,

414.

Owings vs. Kincannon. ^2 U. S.; 7 Pet., ^gg.

Wilson vs. Life & Fire Ins. Co., jy U. S.; 12 Pet.,

140.
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Todd VS. Daniel^ 41 U. S.; 16 Pet.^ ^21.

Stnith vs. Strader, 12 How., j2j.

Davenport vs. Fletcher, 16 How., 142.

Mussina vs. Cavazos, 20 How., 280.

Clift07i vs. Sheldon, 2^ How.^ 481.

Masterson vs. Herndoii, 10 Wall., 416.

Hampton vs. Rouse, ij Wall., iSy.

Simpson vs. Greeley, 20 Wall., 1^2.

Fiebelnian vs. Packard, 108 U. S., 14.

These views proliibiting any attempt at modifying or

changing the record b}^ addition thereto, or otherwise,

after the time for the obtaining of jurisdiction has

passed, and after the time the citation calls for the ap-

pellees to appear, found a full expression by the Su-

preme Court of the United States in adopting the views

heretofore reached in the case of

Hardee vs. Wilson, 146 U. S., i8j-^.

where it is held:

"The plaintiff in error moves to amend the writ by

adding the immediate parties as complainants, or for a

severance, and it is held that the motion must be de-

nied, and the writ of error be dismissed." Following

Mason vs. U. S., ij6 U. S., ^81.

But to conclude on this branch, should the Court be

inclined to think all these views not well taken, it still

could not allow such an amendment, because the statute

of limitations of such an appeal has run.

See Brief under the second point, and Transcript

heretofore cited.

Estis vs. Trabue, 128 U. S., 22^.

Wilson vs. Insurance Co., 12 Peters, 140.
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But should all the views here urged be held agaiust

the appellees, still we invite the court's attention to the

fact that with the amendment allowed after this expira-

tion of time with Andrew F. Burleigh as a party

brought into the cause, still 3'ou have the apparent

omission and the unaccounted for absence of

1. The Northern Pacific Railroad Company.

2. The et a Is. heretofore referred to.

3. The Seattle, Lake Shore & Eastern Railway Com-

pany.

It is evident to the court tliat the second mortgage

bondholders by their trustee, wlio are in the cause seek-

ing tlic foreclosure, are persons represented b}^ the ef

als. Tlicy have a riglit to insist that this decree be af-

firmed or that it be reversed, and tlie}^ should be heard

and determined now, once and for all time. We insist

that no amendment or modification could possibly be

had without a great injustice to appellees; for if the

amendment is to one now,why not in a month from now

to another, and in another month to a second, and in

another mo.ith possibl}'' to a third?

We respectfull}' urge that this attempted modification

be denied, the offer of amendment in an}' form be re-

fused, tliat any attempt to add to the transcript as

certified b}' the clerk be held to be without authority

and not under the proper exemplification.

Again we submit these suggestions with respect,

JAMES HAMILTON LEWIS,
Solicitorfor Appellees.

STRATTON, LEWIS & OILMAN and

FREDERICK BAUSMAN,
Of Counsel.




